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INTRODUCTION

India i.e. Bharat shall be a Union of States says Art. 1 of the Constitution of India. 

It is also stipulated in the Constitution that India i.e. Bharat shall be a Union of States and the territories and such other territories as may be acquired. The constitution thus, postulates India as a Union of States and consequently, the existence of the federal structure of governance for this Union of States becomes a basic structure of the Constitution of India. All the provisions made in this Constitution are, therefore, liable to be so interpreted as will protect, if not enhance, and certainly not destroy the basic structure namely federal structure of the Union of India. 

In this reference, adopting the test of Prof. Wheare wherein he says that “any definition of federal government which failed to include the United States would be thereby condemned as unreal.”
Therefore, we need to see the condition prevailing in the U.S., the basic principles of federalism, and then in its light analyse the provisions of our Constitution.

In any country, the Judiciary plays the important role of interpreting and applying the law and adjudicating upon controversies between one citizen and another citizen and between a citizen and a state. In a country with a written Constitution, Courts have an additional function of safeguarding the Constitution by interpreting and applying its provisions and keeping all authorities within the constitutional framework. 

Chapter IV of the Constitution of India speaks of Union Judiciary. Since Judiciary is one of the fundamental organs of the government, therefore its structure, working, procedures etc. are also fundamental to the working of the government. And if the government type is ‘federal’, then those federal features must also be reflected in its judicial set-up. 

So, from here we move towards analyzing as to whether the different provisions of our Constitution have provided for the similar federal characteristics for the judiciary and takes us to enquire whether there exists ‘judicial federalism in India’.

THE CONCEPT OF FEDERALISM

‘Federalism’ is one of those good echo words that evoke a positive response toward many concepts as democracy, progress, constitution, etc. The term has been seen to be applied to many successful combinations of unity with diversity, pluralism and cooperation within and among nations.

When we elaborate upon the essential feature of federalism that the specialists in the field offer, it is noted  that they all seem to contain the following basis points:

First, in a federation the political authority is territorially divided between two autonomous sets of separate jurisdictions, one national and other provincial, which both operate directly from the people. Second, the existence of a single, indivisible but yet composite federal nation is simultaneously asserted.

In this regard Prof. Wheare made an important observation that for the existence of a federal principle, it is important that the power of governance is divided between co- ordinate and independent authorities.

Further, an examination of the U. S. Constitution shows that the principle of organization upon which it is based, (the federal principle) is that the field of government is divided between a general authority and regional authorities which are not subordinate to one another.

It is also said that for the in order to be called ‘federal’, it is not necessary that the Constitution should adopt the federal principle completely. It is enough if the federal principle is the predominant principle in the Constitution.

In India, we say that the federal principle is dominant in our Constitution. 

Keeping this framework of ‘federalism’ in mind, we next move to state that there are three basic organs of governance, they being: Executive, Legislature and Judiciary.

Now when we say that a country has federal features of governance, it must be understood that the federal principle is present in all these three organs of the government. If it be not so then in actual practice the principle of federalism will be watered down. This is because if the component units themselves do not follow the mandates of the Constitution, then the entire federal structure would lose its significance or rather would not even qualify to be called as federal in nature. 
 EVOLVING A TEST FOR JUDICIAL FEDERALISM
a. Ingredients of Judicial Federalism

In a country like India, where there are a number of States, and where the Constitution contemplates that it shall be ‘Union of States’, to prove that there is federalism and that too in the judicial set up, then first of all it has to be established that there is federalism in the entire governmental set up. That we say since there has to be coherence between the different organs of the government, and out of whose practices the federal set up of the government can be proved. This is because, federal government or federal Constitution and federal judiciary (or for that matters and organ of the government, be it executive or legislature), both are corresponding terms. One follows the other. If there is no federal government, then there cannot be a successful federal judicial set up since that federal set up will be at some places be disturbed or its working be hampered by the ‘non federal’ government and vice- versa. 

Secondly, if we see in the Indian frame, then federation has been established in the legislative domain by bringing in division of power first, by creating legislatures at two levels, one at the centre and another at the provincial (State) level, and the by dividing their areas of work by creating different Lists, wherein subjects upon which the different legislatures can exercise their control are fixed. Proper itemization ahs been done in the ‘law making’ domain. If therefore, we in India try to locate federalism in the Indian Judiciary, then we need to see, if not the same then similar demarcation of power in the judicial arena too. That can be seen by looking at the structure of the judiciary, its organization, its working, etc. 

b. Efficacy factor

In this, we try to locate as to what is the need of a federal judicial set- up, how it can be achieved, how should the judiciary be organized in order to achieve the goal of a federal judiciary, whether ‘federalism’ in judiciary be established by keeping the same parameters to judge the judicial system as we have for analyzing the federal character of the legislature or executive, or whether there are need to be seen some more factors for the purpose, etc. There also need to be a question that upto what levels of the judicial hierarchy can the ‘federalism’ concept be stretched to and be stressed upon, is it upto the basic line of demarcation only or it extends also to the lower levels of judicial hierarchy, and then to see that what amount of efficiency can be maintained by allowing a very deep rooted federal set-up. 

c. Control factor

Since in India, we have a hierarchy of courts at the State level and the Supreme Court at the centre, therefore, herein we in the ‘control factor’, we need to see the relationship of these courts between and within themselves. There need to be analysed that what is the amount of control the Supreme Court (Union Judiciary) exercises over the High Courts and its subordinate courts (High Courts in the States), and further what is the amount of control that the High Courts can exercise over the courts ‘subordinate’ to it, since there has to be a check and control on that too, to maintain a proper federal set up. The subordinacy of courts is itself a term that runs in contradiction with the federal principle, since there cannot be actually courts that are subordinate to or before another courts, or even before any other outside agency. 

d. Independence factor

This factor is the most determining factor for the purposes of judging the claim o a judiciary as being federal. This is the most highly held concept that has been recognized since the very idea of justice delivery system has come to existence, since it is always felt that there cannot be justice without the justice delivering body being a free and a fair body. 

Since in the project, we talk of judicial federalism, therefore the independence that is being refereed to here, is the independence within the internal structure, and not in reference of the other outside agencies or any other controlling or governing body.

The courts at different levels should work independent of the other courts above them in the judicial hierarchy, otherwise justice cannot be done in a true sense. If there are mechanisms to guide the decisions and judgments of the courts or the mechanism of working of the courts or control over the officers of the courts, then the courts cannot exercise their discretion to the matters, or there might come in an element of prejudice or bias which would affect the entire concept of federalism by snatching the freedom of the different units of the federation called judiciary.

e. Superintendence factor

Since in India follows a hierarchy of courts, this feature leads to at times the courts in the upper hierarchy to exercise some sort of superintendence over the courts placed in the lower order of the hierarchy. There might be reasons for the same, but a question still arises as to whether this feature of superintendence undermines the principle of federalism because federalism connotes the creation of independent units. If the different units are superceded by the others, then this will be a severe stroke towards bringing down the spirit of federalism. 

To analyse this factor in the Indian reference, it needs to be highlighted again that since India is ‘Union’ of States, and therefore to maintain the Union and keep it intact, can the slogan of ‘no superintendence’ be followed in a very strict sense?

It is probably not possible in the strictest of the senses, since again it might at some time lead to ‘independent’ units gaining more independence than what is required or using the independence that they enjoy towards adverse causes.

f. Supremacy versus Superiority factor 

In India the Supreme Court is known as the Apex Court. This can be called as establishing the supremacy of the Supreme Court. This point is further strengthened by the fact that its decisions are regarded as ‘laws’ and carry a mandate with them to be followed by all the other judicial authorities in the country. How far does this supremacy have a role to play in judging the characteristics of the judiciary and how far can it be allowed in a federal judiciary is a question which can be answered seeing to the facts and circumstances. 

The superiority factor basically refers to one court being more competent to the other and also to the feature that if there is any decision by a court which is not proper, then there is one authority above it which can correct the said infirmity. This can be said to include features as the appellate provisions, etc.

To ascribe federal character to the judiciary, one needs to look into the said factors, since, they determine the working of the system. 

One also needs to see that does the supremacy clause and the superiority clause conflict with each other or are they synonymous. Because, it can be said that the presence of a supreme authority is a must, whose say is a must to be followed, keeping the independence of the discrete units intact, otherwise it might lead to the disintegration of the entire system. It will be a body that will act as a binding force. 

The superiority factor might at times lead to the dilution of the federalism principle, if its working it not controlled to maintain the independence of the component units.

g. Coordination factor

This feature is that binding force which is must to maintain the ‘union’. Unless the discrete units maintain a proper coordination among one another, there cannot be materialized the idea of a federation. To prevent the system from withering down to the internal and external forces, there is needed a mechanism that allows for full independence, but not at the cost of the federation, but protecting and securing it to keep it as ‘one’. This is needed to ensure the flow of the stream of justice. 

ORGANISATION OF JUDICIARY
The organization of courts, i.e. the judiciary is the basic criterion for determining the federal character of the judiciary. This being so, since, it is starting with the structure only that we can proceed to look further into its working and mechanisms, which form the functional aspect of the judicial set-up. Both the structural and the functional parts, and their coordination with each other decide as to whether what type of judiciary it is, i.e. federal, or unified or any else.

The Constitution of India provides for two sets of courts, one at the centre and other in the states. Chapter IV of Part V and Chapter V of Part VI speak of Union Judiciary and High Courts in states respectively. There are separate provisions for both which prescribe for their working which means that both derive their powers from the Constitution. 

United States Judicial Set-up

To compare this set- up of courts in India with that of the U. S., where there exists a complete judicial hierarchy on both the federal and the state levels. In the federal court structure there are, in ascending order, district courts, circuit courts of appeal, and at the top of the federal judicial pyramid the Supreme Court. In each state another judicial pyramid of state courts culminates with the state supreme court. The two systems however, are not “federally fully separate”; not only is the federal Supreme Court the highest court of appeal from both the networks but the two systems actually interlock by a degree of concurrent jurisdiction, shared by both the federal and the state courts. There are separate matters for the jurisdiction of both the state and the federal courts. Some matters are under the exclusive jurisdiction of the federal courts, such as crimes and offences against the United States; prize, patent, copyright, and some bankruptcy cases; civil cases of admiralty and time jurisdiction; cases to which a state is a party; and cases involving foreign ambassadors.

Although the federal and states court systems are linked to the extent that in certain cases the U. S. Supreme Court has the power to review a decision rendered by the highest court of the state, state courts are generally independent of the federal courts. Also a federal court ordinarily does not interfere e.g. by habeas with the administration of the state law by a state court unless fundamental rights guaranteed by the federal Constitution are invaded, or when the enforcement of state law appears otherwise repugnant to the Constitution, laws or treaties of the U. S. Thus the orderly administration of justice in a state court is not to be interfered with, except in rare cases when exceptional circumstances exist.

With this backdrop of judiciary present in the U. S., for which the concept of judicial federalism is said to be true, we shall see to the various provisions of the Indian Constitution, which spell out the structure, powers and functions for the judiciary in India.

Chapter IV of Part V has the provisions for Union Judiciary. 

Art. 124 provides for the establishment of the Supreme Court, Art. 125 to 128 have provisions regarding the judges of the Supreme Court, Art. 129 declares the Supreme Court as a court of record, Art 130 to 134 & Art. 138 spell out the jurisdiction of the Supreme Court, Art. 134A to 136 have provisions for appeal to the Supreme Court, Art. 139 confers power upon the Supreme Court to issue certain types of writs, Art. 139A further gives the power to the Supreme Court to transfer certain pending cases to itself and Art. 141 makes any law made by the Supreme Court to be binding on all courts within the territory of India, the Supreme Court has original jurisdiction in matters of fundamental rights of the citizens under Art. 32; this article being in Part III is itself a fundamental right. 

Chapter V of Part VI has provisions for High Courts in states.

Art. 214 & 216 have provisions for the establishment and constitution of High Courts, Art. 215 makes High Courts also courts of record (similar to Supreme Court), Art 217 to 224A has provisions regarding judges of the Supreme Court ( some of them being similar to those for the Supreme Court judges), Art. 225 & 226 are regarding jurisdiction of the High Courts, Art. 227 spells out the superintendence of the High Courts over the other courts falling in its territorial jurisdiction and Art. 228 provides for the transfer of cases by the High Courts from the courts subordinate to it, Art. 235 provides for High Courts’ control over the courts subordinate to it. 

Based on the above structure of judiciary in India and viewing it in the light of the same in the U. S., we proceed to examine that whether there exists ‘judicial federalism’ in India or not.
NO JUDICIAL FEDERALISM IN INDIA
It has always been said about Indian Judiciary that it is a unified one with the Supreme Court at its apex and he High Courts below it. Seeing the various provisions of the Constitution, it can be said that the Supreme Court enjoys the top most position in the judicial hierarchy of the country. It is the supreme interpreter of the Constitution and the guardian of people’s fundamental rights. It is the ultimate appeal in all criminal and civil matters and the final interpreter of the law of the land, and thus helps in maintaining a uniformity of law throughout the country. 

Firstly, what is required for a federation is that there should be a division of power among the different co-ordinate and independent authorities/component units of a federation. When we analyse federalism in judiciary, then the same division of power should also be reflected in the judicial set-up or between the federal and the provincial courts. It should be demarcation in the fields of working of the federal and provincial/state courts. 

Applying the principle of federation as given by K.C. Wheare for federal governments: “The division can be made either by marking off the powers of the general government and limiting it to them, and then saying that, with this exception, the regional constitutions are to go on as before and that the powers of the regional governments are limited to what is left; or the division can be made by marking off and limiting the powers of both general and regional governments and thus creating new constitutions for all of them.” Now if the same ‘federalism’ principle is to be applied in reference to judiciary, and then comparing it with that of the Indian system, then it can be said very conveniently, since it seems very apparent then that there exists no judicial federalism in India. 

This being so, since, in India there is no division of powers between the general and provincial courts. There is no itemization done with regards to their area of working and there seems to be no exclusiveness in their working too, as there is there is no conclusive bar on any suit from reaching the Supreme Court. The entire system seems to be like ‘one’. There courts run in one vertical hierarchy starting from the lower courts and finally terminating in the Supreme Court. Comparing with the condition prevalent in the U. S. in this regard, we have seen that both the federal and the state courts have their own respective field of jurisdiction, and only some matters having concurrence between the both. With this reference, it becomes clear that the situation in India doesn’t match with that of the U. S., wherein our system fails to fulfill the basic condition required for ‘federalism’.  

Constitutional Provisions

Starting with the big gun first, and the article that plays the most determining role towards this. It is Art. 141 of the Indian Constitution. This article enacts that the law declared by the Supreme Court shall be binding on ‘all courts’ in the territory of India. With this article gets attached a value of superiority with the Supreme Court that its say has to be followed as a mandate by all the other courts of the country. 

Coming then to the jurisdiction of the court, where Supreme Court has the exclusive original jurisdiction as laid in Art. 131.

Regarding appellate jurisdiction, the Supreme Court has appellate jurisdiction as provided by Art. 132 to 134A & Art. 136. 

“Appellate jurisdiction is the jurisdiction of a superior court to review the final judgment, order, or decree of an inferior court on the record made in the inferior tribunal & to affirm, reverse, dismiss, or modify that decision.” 

the word appellate signifies the superiority of the Supreme Court and the degree of allowance of such appellate jurisdiction also further determined the features of a judiciary. Since in India, the freedom to cases is such that every case is capable of reaching the Supreme Court, the ‘federalism’ principle fades away. 

The provisions laying appellate jurisdiction of the Supreme Court are too wide and give a large amount of powers to the Supreme Court in matters of appeal. Any kind of matter can reach to the Supreme Court in appeal via these provisions. Art. 132(1), any appeal can lie to the Supreme Court from any judgment, decree or final order, whether civil, criminal or other proceeding of the High Court if it certifies that the case involves a substantial question of law as to the interpretation of the Constitution.  

Thus a large amount of power has been conferred on the Supreme Court in constitutional matters. This seems to be ascribing unitary characters to the judiciary especially when both High Courts and the Supreme Court have been established by the Constitution, i.e. both are constitutional courts but the power has been given to only one of them. 

Then, enlargement of the jurisdiction of the Supreme Court by a law made by the Parliament is provided vide Art. 138, whereas no such similar provision is kept in favour of the High Courts. 

Further, power is also conferred on the Supreme Court by Art. 139A of the Constitution to transfer certain cases from the High Courts to itself. This obliterates the principle of federalism as it implicitly makes or shows the Supreme Court as being more competent than the High Courts. 

And finally, Art. 144 which provides that all authorities civil and judicial in the territory of India shall act in the aid of the Supreme Court. 

This entire constitutional scheme shows that more importance need be given to the Supreme Court, which is the highest court of the land. The entire judicial set- up is seems to be biased towards the one Supreme Court.

Practices of the Supreme Court

Not only the constitutional provisions, but also the decisions given by the Supreme Court and the practices followed by it show that the judiciary in India is centrally organized and there exists no characteristics of federalism in it. 

This Court considered the scope and amplitude of plenary power under Art. 136 of the Constitution in Durga Shankar Mehta v. Thakur Raghuraj Singh (1955), Mukherjee, J. speaking for the Court observed 

"The powers given by Art. 136 of the Constitution however are in the nature of special or residuary powers which are exercisable outside the purview of ordinary law, in cases where the needs of justice demand interference by the Supreme Court of the land. The article itself is worded in the widest terms possible. It vests in the Supreme Court a plenary jurisdiction in the matter of entertaining and hearing appeals, by granting of special leave, against any kind of judgment or order made by a Court or Tribunal in any cause or matter and the powers could be exercised in spite of the specific provisions for appeal contained in the Constitution or other laws. The Constitution for the best of reasons did not choose to fetter or circumscribe the powers exercisable under this article in any way."

This was with regard to the appellate jurisdiction of the Supreme Court wherein unrestricted powers have been read for it under Art. 136. 

Also, seeing to the original jurisdiction of the court, e.g. Art. 32 of the Constitution, which provides for the aggrieved parties to invoke the jurisdiction of the Supreme Court in case of breach of fundamental rights, is itself a fundamental right. Though a similar and a wider provision to protect the fundamental rights has been made vide Art. 226 to take recourse under the High Courts, but still the protection given by Art. 32 is accorded more importance. The significance of this right had been assessed in the case of Prem Chand v. Excise Commissioner, U. P. 
 wherein Gajendragadkar, J. held:

“The fundamental right to move this court( Supreme Court) can be appropriately described as the cornerstone of the democratic edifice raised by the Constitution. That is why it is natural that this Court should, in the words of Patanjali Sastri, J., regard itself ‘as the protector and guarantor of fundamental rights’ and should declare that “it cannot, consistently with the responsibility laid down upon it, refuse to entertain applications seeking protection against infringements of such rights( vide Romesh Thappar v. State of Madras)
. In discharging the duties assigned to it, this court has to play the role of a ‘sentinel on the qui vive’ (vide State of Madras v. V. G. Row)
, and it must regard it as its solemn duty to protect the said fundamental rights ‘zealously and vigilantly’”.

There have been decisions which even disregard the alternative remedy that is present in the case of fundamental rights to a person before coming to the Supreme Court, that they can get their rights enforced in the High Courts.  

In the case of K. K. Kochunni v. State of Madras
 it was held that the right to move the Supreme Court was an absolute right and that the existence of alternative remedies was irrelevant. 

This same principle was reiterated in the case of Kharak Singh v. State of U. P.
 in which the court held that:

“The fact that an act by the state executive or by a state functionary acting under a pretended authority gives rise to an action at common law or even under a statute and that the injured citizen or person may have redress in the ordinary courts is wholly immaterial and irrelevant for considering whether such action is an invasion of a fundamental right. It is wholly erroneous to assume that before the jurisdiction of the Supreme Court under Art. 32 could be invoked the appellant must either establish that he has no other remedy adequate or otherwise or that he has exhausted such remedies as the law affords and yet not obtained proper redress, for when once it is proved to the satisfaction of the Supreme Court that by State action the fundamental right of a petitioner under Art. 32 has been infringed, it is not only the right but also the duty of the Supreme Court to afford relief to him by passing appropriate orders in that behalf.” 

It was also held in the case of Romesh Thappar v. State of Madras that there is no concurrence of jurisdiction under Art. 32 with that under Art. 226. 

All the above decisions do not allow the model of a judiciary with federal features to come true. 

Not only this, there have been decisions of the Supreme Court which have tried to usurp the power of the High courts under Art. 226. These decisions are not regarding the any appellate jurisdiction but the Supreme Court has attempted to control the procedures and practices of the High Courts. Such decisions can be blow on the federal characters of any judiciary, since one constitutional court cannot limit the power of another constitutional court.

In Titaghpur PaperMills Co. Ltd. v. State of Orissa
, the Supreme Court relied on old English decisions, and a decision of the Privy Council in Raleigh Investment Co. Ltd. v. Governor- General in Council
 to conclude that, the Sales Tax Act was a complete code providing for appeals, and referring to an English decision of 1859, held as follows:

“It is now well recognised that where a right or liability is created by a statute which gives a special remedy for enforcing it, the remedy provided by that statute only must be availed of.”

This principle justifies the High Court in not entertaining a writ petition in a tax matter.

This approach shows total indifference to the very object of Art. 226, which was to give citizens a quick and efficacious remedy. The Supreme Courts reliance on judgments going back to the 19th century for denying a constitutional remedy is untenable, as none of these judgments had to take into account a constitutional provision such as Art 226, which overrides all statutory limitations. 

The Supreme Court has also strongly deprecated the practice of the High courts in granting interim relief to the applicants in tax matters, even in cases where the interests of the revenue were fully protected by bank guarantee. The Court, in a Special Leave Petition
, reversed the an order of a single judge, confirmed with certain modifications in appeal, under which a tax demand was stayed; the interests of the Revenue had been fully safeguarded by ensuring that the assessee furnished a bank guarantee for the full amount in dispute. The Court did not consider whether the assessee had or had not made out a prima facie case, but merely geld that in revenue matters the balance of convenience was always in favour of the State. 

This judgment has destroyed the valuable power of the High Court to grant interim relief in matters relating to taxation. 

As a result of such decisions, the writs of prohibition and certiorari have, at least in matters relating to taxation, been virtually, been abrogated.

Also, the entire set up suffers blows even from one decision of the Supreme Court. The decision of the Supreme Court in the case of Delhi Judicial Service Association, Tis Hazari Court v. State of Gujarat
 is one wherein the Court said that the Supreme Court has power of judicial superintendence and control overall the Courts and Tribunals functioning in the entire territory of the country, it has a corresponding duty to protect and safeguard the interest of inferior Courts to ensure the flow of the stream of justice in the Courts without any interference or attack from any quarter. What the Court went onto saying regarding the ‘superintendence’ is nowhere reflected in the Constitutional provisions, and therefore cannot be said to have been intended or contemplated by the Constitution framers.

Such decisions bring down the principle of federalism and tend to ascribe unitary characters to the Indian Judiciary.
 JUDGES: Their appointment, transfer, dismissal, etc., the regulation of these factors, and the role these have in determining the federal characters of judiciary

The Indian Constitution has not indeed recognised the doctrine of separation of powers in its absolute rigidity
. This motive behind this was so that the different organs can keep a check on each other. It essential also to prevent one organ from being so independent so as to decide its all organization and functions by itself and be immune of any outside control.

In the case of judiciary, which is understood as a ‘safeguarding’ organ of the Constitution, there has to be check on its procedures too. 

If we see it in the light of the provisions of the Constitution regarding the recruitment, transfer, and dismissal of the judges, then at places there have been works assigned to the Executive and the Legislature in this regard. But this has been done keeping the sanctity of the structure called judiciary intact i.e. nowhere the outside control is allowed to go beyond the say of the judiciary itself.

Herein, if we refer to some of the provisions of the Constitution and the interpretation of the courts of them, which show the control of the judiciary itself in the above said matters, might at some time raise presumptions questioning the federal characters of the judiciary.

Some of the decisions of the Supreme Courts which have prompted to the raising of such questions are being discussed below.

Transfer of the judges of the High Court.

The provision for this can be seen in Art. 222 of the Indian Constitution.

We contemplate that it is in the light of the federal structure of the Constitution of India that the various provisions of the Constitution are to be read and if necessary interpreted and therefore we expect the same for Art. 222 which enables the President of India to transfer a judge of the High Court. But, after the judgment of S. P. Gupta v. U. O. I.
 (Second Case) rendered by the Supreme Court, the words “after consultation with the Chief Justice of India” occurring in Art. 222 have been given an interpretation that the President may only after the consent of the Chief Justice of India transfer a judge from one High Court to another High Court. With deepest respect, it is submitted that this interpretation militates against the federal structure of the Constitution, and hence also the federal structure of the Indian Judiciary. It is also against the independence of the High Courts and seeks to make High Courts subordinate to the Supreme Court of India. 

Subordination of the ‘Subordinate Judiciary’ to what extent?

In India, the Constitution itself employs words as ‘subordinate courts’. This has been done in Art. 235 of the Constitution. The terminology itself is vague as it raises presumptions of the judiciary being a ‘subordinate’ body. Though what it contemplates is not subordination to any second agency outside the judicial envelope, but to the other courts placed high in the judicial hierarchy. It is this very practice that dilutes the principle of federalism.

Regarding the appointment of the judges of the ‘subordinate’ courts, the position is all the more worse. The primacy given to the High Courts in the same is not as per the norms of a true federation, and besides the very high interpretation of such power of the High Courts by the courts questions the federal character. This is because, if federalism has to be brought in the judicial set up, then, it is not only at the level of the Supreme Court and the High Courts, and by creating two sets of judiciary at two different levels, the central and the States, but it has to be made sure that the federalism principle is deep rooted till the lowest level of courts that is created. This can be done only by providing the similar autonomy to the ‘subordinate’ courts too. 

The decisions of the Supreme Court can further elaborate the same point. 

In the case of Chandra Mohan v. State of U. P.
, the Supreme Court held that the appointment of the District Judges on the recommendation of a Select Committee consisting of two High Court Judges and Judicial Secretary, and not in consultation with the High Courts as a whole, was unconstitutional. Next, the Supreme Court held that the appointment to the posts of district judges, and their first posting, are to be made by the Governor in consultation of the High Court, and that the Consultation of the High Court is madatory.
 It was also ruled that the consultation with the High Court has to be meaningful and purposive, and that the opinion of the High Court should be given full weight by the Governor.

In relation to restricting the power of the High Court in relation to Art. 309, it was held once that the consultation with the High Courts is only for making the rules and not for actual selection of appointees.
 

However, in this regard the Law Commission, has suggested that the Article be suitably amended so as to provide that the persons appointed to the subordinate judiciary may be persons recommended by the High court. 

Also there have been decisions showing that the High Court is the sole custodian of the control over the judiciary. An enquiry into the conduct of a member of the judiciary can be held by the High Court alone and no other authority.
 Also the power to transfer subordinate judges, including district judges, from one place to another
, and the power to promote persons from one post in the subordinate judiciary to another, and the power to confirm such promotions
 vest in the High Court and not the State Government. 

These decisions do not confirm to the federal principles and therefore, hamper the federal character of the Indian Judiciary.
FEDERALISM IN THE INDIAN JUDICIARY
The federal feature is the dominant feature of the Indian Constitution. And this is reflected in the features of the Constitution also. To say that we have a federal government means impliedly that the federal features are present in the organs of the government too. The organs are identified as being Legislature, Executive and the Judiciary. 

When talked in reference of the judiciary, therefore, the above feature has be true then. But as seen in the previous chapter that certain provisions of the Constitution do not allow for a federal judicial set-up and even if the provisions of the Constitution allow, then the practices of the Supreme Court have been such that the principle of federalism seems to be watering down. 

But can a mere superficial reading of the provisions of the Constitution, without going into the actual requirements of the same, and due to a few anti decisions of the Supreme Court, it can be concluded that there is no judicial federalism in India?

We need to read the provisions of the Constitution with a holistic approach and not with a narrow outlook, look into the technicalities and the procedures of the courts at the central and the state levels and then finally ascribe any feature to it, be it then federal or unitary or any other. 

Interpreting the provisions of the Constitution

Various articles of the Constitution should be read in full colour and the object behind should be seen before deriving any conclusion on their basis.

 By reading the articles 139A, 141, 144, etc. it cannot be said that the High Courts are subordinate to the Supreme Court. Because if we do so, it will be against the basic structure of the Constitution of India. What is envisaged by the Constitution is a federal structure in the Union of States where the union shall have high Court as its highest judicial authority with power of superintendence over its subordinate courts within the States. But no such power is conferred in relation to Union of India with the Supreme Court. The reason obviously is to protect the autonomy or the independence of the State High Courts.

There are other Articles too, which point to the fact that the High Courts are no inferior courts to the Supreme Court. 

Reference can be made to Art. 218 of the Constitution, which provides for the impeachment of the High Court judge. The procedure provided for that purpose is the same as that provided for impeaching the judge of the Supreme Court. Form these provisions it is clear that it was never the intention of the framers of the Indian Constitution to make High Courts subordinate to the Supreme Court of India or else, provisions analogous to Art. 227 giving disciplinary or supervisory authority to the Supreme Court of India over the High Courts would certainly have been made in the Constitution itself. If Art. 144 is referred in this regard as being one analogous to Art. 227 then it has to be mentioned here that the words used in Art. 144 are ‘in aid of the Supreme Court’ and not ‘under the Supreme Court’.

 The qualifications for appointment of the judge of the Supreme Court are not different than those prescribed for appointment as a judge of the Supreme Court. 

A perusal of Articles 32 and 226 also brings out the facts that the High Court is not in any manner subordinate to the Supreme Court and in fact is vested with more powers than the Supreme Court by the Constitution itself. Art. 226 clearly provides that notwithstanding anything in Art. 32 every High Court shall, have the power to issue the writs for enforcement of the fundamental rights and for any other purposes, whereas the provisions of Art. 138 and Art. 139 require a law made by the Parliament to enlarge or confer the jurisdiction under the Supreme Court of India. 

Therefore, the Constitution makes both the High Courts as well the Supreme Court competent courts for the purposes of fundamental rights, rather, he High Courts have more powers since it is competent to hear matters in relation to all types of legal rights in Art. 226 whereas the Supreme Court can hear only matters relating to fundamental rights in Art. 32.

Art. 139A is also called to make the Supreme Court more powerful than the High Courts and also tending to encroach upon the freedom of the High Courts. But in this relation, there is a practice in the U. S. too, where in certain circumstances, cases from the State Courts are transferred to the Federal Courts, e.g. if it is felt at times that local feeling, sentiments, prejudices, or prepossessions may preclude a free trail in a State Court, or in cases where it is made to appear that the parties claim title under grants from different States, etc.  The similar practice has been adopted in India when cases involving substantially the same question of law are pending in the Supreme Court and one or more High Courts, or when the cases involve substantial questions of general importance, etc.

This practice does not mean that there is no federalism principle in our Constitution, or that it is wholly based on unitary principles, but that it is an attempt for the unification of the entire system to prevent it from disintegrating and also to prevent the coming into force of multiple and conflicting decisions on the same subject matter. Had this been not the practice, it would have resulted in contradiction and confusion, and would lead to the same law interpreted and applied in one manner in one State and another manner in another State. 

One another condition that is required for the a federal structure, besides the States’ being independent is that the different States (component units of the federation) work in coordination with each other. Art. 261 of the Constitution favours this. It provides for the ‘full faith and credit’ clause. The States being independent units, without such a provision the acts, records, etc. of one State would not have been recognised by another. Without this clause the ‘judgments of one State’ would have been regarded as ‘foreign judgments’ in every other State. But this clause provides that a judgment rendered by a competent court of one State is conclusive on the merits in another State and that it will receive the same credit as the judgments of that other State itself.

Practices of the courts

Though it had been asserted in some earlier decisions of the Supreme Court that the right to move the Supreme Court was an absolute right and that the existence of alternative remedies was irrelevant
, but there has been a sea change since then. The Supreme Court now declines to interfere except in a few ‘public interest’ cases telling the applicant to move the concerned High Court. The same practice has also been seen to apply if the applicant has an alternative remedy that he can exhaust before coming to the Supreme Court. The position was made clear in the case of Tilokchand Motichand v. H. B. Munshi
 where it was held:

“The Court refrains from acting under Art. 32 if the party has already moved the High Court under Art. 226. This constitutes a comity between the Supreme Court and the High Courts. Similarly, when a party had already moved the High Court with a similar complaint and for the same relief and failed, this court insists on an appeal to be brought before it and does not allow fresh proceedings to be started. The motivating factor is the existence of another parallel jurisdiction in another court and that court having been moved, this court insists on bringing its decision before this court for review. Another restraint which this court puts on itself is that it does not allow a fresh ground to be taken in appeal. In the same way, this court has refrained from taking action when a better remedy is to move the High Court under Art. 226 which can go into the controversy more comprehensively than this court under Art. 32.”

The principle of res judicata has also started to be followed in India, which provides that when a court of competent jurisdiction renders a final judgment on the merits, that judgment is conclusive of the of the causes of action and of the facts and issues litigated in it in the same or other judicial tribunals of concurrent jurisdiction.

The issue of res judicata was decided in the case of Daryao v. U. P.
, wherein it was held that when a High Court has dismissed an application under Art. 226, on the merits, and such dismissal is not set aside on appeal, the principle of res judicata operates and that, accordingly, an application under Art. 32, on the same grounds, would not lie.

These show that the High Courts are just not any courts, and a sufficient importance has been given to the High Courts.

Also in cases of appellate jurisdiction, though it is said that every case is capable of reaching the Supreme Court to hear its verdict in the matter involved, but there are sufficient bars created in this regard. For an appeal to lie under Art. 132, it is essential that the High Court should provide the necessary certificate for the same and the matter must necessarily involve a substantial question of law as to the interpretation of the Constitution. This forms an essential requirement for the purpose of bringing an appeal under Art.132. Also, if the appeal is not competent under Art. 132, the Supreme Court will not hear it even if the High Court has granted a necessary certificate.
 The Supreme Court has emphasized that for grant of the certificate, the question, howsoever important and substantial, should also be of such pervasive import and deep significance that in the High Court’s judgment it imperatively needs to be settled at the national level by the highest court, otherwise the court will be flooded with cases of lesser magnitude.

This practice not only highlights High Courts’ importance in the issue but also puts the point that High Courts are equally competent courts in settling matters, and at some times the Supreme Court has to be called in to keep the entire system intact.

Thus, by looking into the remote possibility that a case will be decided by the Supreme Court, one cannot disregard the sufficient safeguards created to keep the federal structure intact. A close study of the system shows that federalism is tried to be maintained and protected at every stage. If in certain matters it is to be liquidated, then the question involved in the case, the general importance associated with the case needs to be given vitality, than resorting to hasty criticism of the whole structure or misunderstanding the idea or the concept which had been materialized so meticulously by the Constitution framers. 

 A declaration that the High Courts are inferior courts would amount to the viewing of the whole system with a lenient perspective leaving less importance to the High Courts, which are also Constitutional Courts and to whom special recognition has been given by none other than the Constitution itself.

Judges: Provisions and Practices which decide the federal characters.

Position as we had seen in the matter of transfer of judges, that the position of the chief Justice of India was made very strong, seemed to obliterate the federalism principle, but then again there have been instances where the Supreme Court has delivered judgements trying to keep up the principle of federalism. This can be seen to be done in the case of In Re: Under Article 143(1) of the Constitution of India
 where it was held that if the final opinion of the Chief Justice of India is contrary to the opinion of the senior Judges consulted by the Chief Justice of India and the senior Judges are of the view that the recommendee is unsuitable for stated reasons, which are accepted by the President, then the non-appointment of the candidate recommended by the Chief Justice of India would be permissible. This case limits the power of the Chief Justice to an extent. Though it cannot be said to strengthen the federalism principle to much extent, but can be seen as an effort towards the same.

Also making a reference to the power of the legislature to make laws regarding the recruitment and conditions of service of persons appointed to public services and posts, this power of the legislature can be seen as a tool restricting the power of the High Courts to, if not much, then atleast to some extent. In the case if State of Bombay v. Narottamdas Jethabhai
 the power of the provincial legislature to decide upon the jurisdiction of the City Court was upheld. Also in the case of State of Bihar v. Bal Mukund Shah
,in which a question arose regarding the scheme of reservation to be made for the appointment of the members of the Subordinate Judiciary. There it was held that the State Legislature cannot up set the mandate of Art. 233 while enacting a law regarding the above said. This shows the legitimacy of the power of the legislature for the purposes of the Subordinate Judiciary. It was therefore held that once Art. 335 has to be given its full play while enacting such a scheme of reservation, the High Court, entrusted with the full control of the Subordinate Judiciary as per Art. 235, has to be consulted.

These decisions somewhere maintain the federal characteristics by not allowing the entire control of the Subordinate Judiciary to yield to one single body, i.e. the High Court.
CONCLUSIONS AND SUGGESTIONS

In the light of the above discussion we can conclude that since India is a federation, therefore, there exists a federal judicial set up as well. It is not because of this but also since we can locate the federal characteristics of the judiciary in its organization, its practices, procedures, etc. Though at some places, it is felt that the federal set up faces severe set backs, and being done either by faulty organization, or some of the constitutional provisions, or due to wrong interpretation of the provisions of the Constitution. 

It has also to be understood that on certain occasions the compliance with the federal principle might bring in undesirable results or something that is not at all contemplated, or might hamper the justice delivery mechanism, then on such instances, there is needed to be adopted an approach tolerative enough for incorporating some another features of some other type of judiciary or justice delivery system. To do so to meet the exigencies of situations on some occasions will not be decisive of the final trait of any set up. 

Herein we emphasize on the adoption of the federal features because this suits to the needs of our country. By keeping the federal characters, the Constitution framers chose to retain the strong ‘national’ character. Though the term ‘federal’ or ‘ferderalism’ is no where in our Constitution, or for that matters in the American Constitution as well. Had the term also   been used, then too it would not have made a vital difference because federalism has several manifestations, depending upon the location of the decisive authority and the dynamics of relationship between the Centre and the States. 

We, in India aim for a democratic society, wherein, government even upto the grass roots is contemplated, then for the management of such a government, there judiciary has also to be organized on similar lines. 

Though the structure is such that at certain places, it allows percolation, but that does not seem to be capable enough to allow the attempt towards the concept of ‘judicial federalism’ to dismantle by certain wrong decisions and some mis- interpretation of the Constitution. 

For this the courts should deliver decisions in the backdrop of the theme of our Constitution. They should be coherent with the Constitutional provisions as well. 

As the Constitution does not emphasize on a strict separation of powers, therefore in the same line we can say that the Constitution does not cannot enforce strictly for the federalism principles as well. That we say after looking into the limitations of our country, its features, and seeing to the varying and growing needs of time, and thus in order to avoid friction there needs to be adopted a federal approach keeping the federal structure intact. This would also prevent our structure either from disintegrating or yielding to the unitary forces. The classical theories of separation of powers, federation, etc. cannot be adopted as they are. They need to be modified according to the conditions prevailing in each different place. 

Therefore, what kind of federalism do we have and how does it respond to the basic realities and pressures and pulls of contemporary polity, what have we learnt form our experience, what sort of realignment would be preferable and efficient, do our Constitutional conventions and practices detract form this model or go in its favour, what is the trend and how do we catalyse the movement towards the desirable goals, all this needs to be given a thought. This is, therefore, a grey area of constitutional governance which requires a thoughtful deliberation.

This paper is therefore, an appraisal of the existing federalist package operating in India, particularly in the context of the constitutional provisions and looks at the prospects for the future. It does not set forth propositions, but seeks to initiate a debate.
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