Chapter 1

WATER LAWS AND FEDERAL WATER BODIES OF INDIA

 Water Laws and Customs

The framers of the Indian constitution have drawn up very specific laws and provisions governing the development and management of the country's water resources. During the last 51 years since the Constitution of India was enacted

(1950) in the Parliament, the changes necessitated in these laws and provisions, under the quasi-federal system of governance (Union of States), have been complex. 

 Water Laws

Basically, ' water ' is a State subject, with the Union's role limited to the Inter-

State Rivers. The constitutional provisions related to water are contained in the

Seventh Schedule - Article 246, as discussed in detail below, under Union List,

State List, and Concurrent List.

(a) “List I - Union List” (Entry 56)

"Regulation and development of Inter-State Rivers and river valleys to the extent

to which such regulation and development under the control of the Union

declared by law to be expedient in the public interest”.

(b)“List II - State List” (Entry 17)

"Water, that is to say, water supplies, irrigation and canals, drainage and

embankments, water storage and water power subject to the provisions of List I”.

(c)"List III - Concurrent List" (Entry 20)

There is no entry on water but there is an entry on planning, under “Economic and Social Planning”. Since water is a significant input in agricultural development and industrial development, which are indicators of economic development, and since water is a primary need (drinking and sanitation) for social planning, water resource development could be covered under Concurrent

List also. Only Entry 17 of List II has been in operation all along. However, Entry

20 of List III (Concurrent List) could be also said to have operated indirectly in view of the fact that the Central Government, through the Planning Commission, has to clear Water Resources Development projects for investments if these projects are to be eligible for central funds.

(d) “Article 246”

“Subject – matter of laws made by Parliament and by Legislatures of States”

“(1). Notwithstanding anything in clauses (2) and (3), Parliament has exclusive power to make laws with respect to any of the matters enumerated in List I in the Seventh Schedule (in the Constitution refereed to as the “Union List”)”.

“(2). Notwithstanding anything in clause (3), Parliament, and subject to clause

(1), the Legislature of any State also, have power to make laws with respect to any of the matters enumerated in List III in the Seventh Schedule (in the Constitution referred to as the “Government List”)”.

“(3). Subject to clause (1) and (2), the Legislature of any State has exclusive power to make laws for such State or part thereof with respect to any of the matters enumerated in List II in the Seventh Schedule (in the

Constitution referred to as “State List”)”.

“(4) Parliament has power to make laws with respect to any matter for any part of the territory in India not including (in a State) notwithstanding that such matter is a matter enumerated in the State List”.

As per the existing constitutional provisions relating to ‘water’, the primary responsibility for development rests with the State Governments. However, if water is transferred from List II to List III - Concurrent List, as per Article 246 (2), Parliament as well as the legislature will have the power to make laws with respect to water.

Entry 56 of List I do not deprive the States of any power to which they are entitled under Entry 17 of List II; List I stipulates in respect of “Regulation and

Development of Inter-State rivers and river valleys”.

“ Article 262: Disputes relating to Water” 

“Adjudication of disputes relating to waters of Inter-State rivers or river valley -

(1) Parliament may by law provide for the adjudication of any dispute or

complaint with respect to the use, distribution or control of the waters of, or

in, any Inter-State river or river valley”.

(2) “Notwithstanding anything in this Constitution, Parliament may by law

provide that neither the Supreme Court nor any other court shall exercise

jurisdiction in respect of any such dispute or complaint as is referred to in

clause (1)”.

Now we discuss the development of the federal water institutions of India tracing down history lines. The various acts, which were promulgated along with their amendments, are described below. These said acts formed the basis of functioning of the various institutions formed for the purpose of solving matters related to water

Institutional development of the federal water bodies of India

As is the case with several other aspects of modern India's laws and institutions, water institutions have their origins in pre-independence legislation. The history of institutional development in this area seems to be one of increasing decentralization (and hence opportunity for conflict) over time. Until the Government of India (GOI) Act of 1919, all irrigation works except those not exceeding Rs 10 lakhs in cost were under the control of the central government, and subject to the sanction of the secretary of state. The GOI Act 1919, made irrigation a provincial subject, while matters of inter-provincial concern or affecting the relations of a province with any other territory were subject to legislation by the central legislature.

The GOI Act of 1935 drew attention explicitly to river disputes between one province or another or between a province in British India and a (federated) Indian state. The provincial legislative list (which became Entry 17 in the State List in the 1950 Constitution) included “water, that is to say water supplies, irrigation and canals, drainage and embankments, water storage and water power”. Sections 130 to 134 in the 1935 Act dealt however, it could be argued that considerations of fairness would affect how parties to a negotiation might view particular solutions, and thus affect the outcomes they find acceptable.

 The provisions led down that a province or a princely state could complain to the Governor General if its interests were prejudicially affected in the water supplies from a natural source, due to the action of another province or princely state. If the Governor General considered that the issues involved were of sufficient importance, he was required to appoint a commission to investigate the matter and to report to him. After considering the report he was to give a decision he 
deemed proper.

In effect, this arrangement provided for binding arbitration: in the end, the Governor General could theoretically impose his decision.

The Sind government made the only complaint under these provisions of the 1935 Act. In 1941, the Governor General appointed the Indus Commission to investigate this complaint. But the commission could not come to a conclusion before 15th August 1947. Subsequently the original dispute between Sind and pre-partition Punjab was subsumed in the Indus basin dispute between India and Pakistan.

The next stage of constitutional evolution was the draft constitution. At this stage the original Articles on the subject, viz., Articles 239 to 242 were worded on the same lines as sections 130 to 134 of the 1935 Act. Subsequently, an amendment was introduced and Article 262 replaced them.

Within the powers available under Entry 56 of the Union List and Article 262,

Parliament enacted two laws, viz.,

1) River Boards Act of 1956,

The first act made provisions for setting up of river boards or advisory bodies by the central government at the request of the interested parties. These boards were to have two functions:

1) They would help to bring about proper and optimum utilization of the water resources of inter- state rivers.

2) They would promote and operate schemes for irrigation, water supply, drainage, development of hydroelectric power and flood control.

2) Inter-State Water Disputes Act of 2002.

This Act is to provide for the adjudication of disputes relating to waters of Inter-State Rivers and River Valleys. The Act came into effect on 28 August 1956, has been modified from time to time, and was last amended on 18 March 2002 Section 14, to achieve the objectives set forth.

When any request is received from the state government in respect of any water dispute and the central government is of the opinion that the water dispute cannot be settled by negotiations, the central government is empowered to constitute a water disputes tribunal for the adjudication of the dispute by notifying in the official gazette.

The tribunal thus set up then has to investigate the matters referred to it and forward a report setting out the a facts found by it and giving its decision on the same within a period of three years.

The above Act has been used to set up several Tribunals to settle the Inter-State Water disputes.

 Standing Committee on Inter-State Issues in Water Resources

The Ministry of Water Resources has set up this Committee on 6th April

1990, to assist the National Water Resources Council (NWRC), and to enable it

to advise on the modifications of resolving Inter-State differences with regard to

specific elements of Water Plans and such other issues that may arise during the

planning or implementation of projects. The Committee comprises the Union

Minister of Water Resources as the chairman, and the Union Ministers of

Agriculture, Energy, Urban Development, Environment and Forests, and Science

& Technology as its members. The Secretary (Water Resources) serves as

Member-Secretary. The Chief Ministers of the concerned States are special

invitees to the meetings of the Committee. The recommendations of the

Committee are advisory in nature, and are without prejudice to the provisions of

the Inter-State Water Disputes Act.

 The Sarkaria Commission on Centre- State Relations

This Commission, while examining matters of Inter-State relationships, also

examined the constitutional provisions related to water dealing with Inter-State

water disputes. In the opinion of the Commission, the goal of the constitution was that there was a need for union control over waters of Inter- State rivers and river valleys for their regulation and control, but in matters of local concern, as in the case of ‘land’, States should have powers in respect of waters which are not part of inter- State rivers and are located in the State and are located within the

territory of each State. The Commission was of the view that the existing

arrangements in the constitution are the best possible method of distributing

powers between the Union and the States with respect to a highly difficult and

sensitive subject. The Commission also ruled out entry of the subject in the

‘Concurrent list’.

The Sarkaria Commission also examined the provisions of the Inter-State water

Dispute Act of 1956. It made several recommendations for amending the Act, out

of which the Inter-State council and its Standing Committee, after examination,

endorsed the following.

· Once an application under Section 3 of the Inter-State River Water Disputes Act (33 of 1956) is received from a State, it should be mandatory on the Union Government to constitute a Tribunal within a period not exceeding one year from the date of receipt of any disputant State; modified by the Council to the extent that "the disputes already settled may not be reopened'.

· There should be a Data Bank and Information System at the national level and adequate machinery should be set up for this purpose at the earliest. There should be a provision in the Inter-State Water Disputes Act, that States shall be required to give necessary data for which purpose, the Tribunal may be vested with the powers of a Court.

· The Tribunal should give its award within a period of three years from the date of its constitution. However, if for unavoidable reasons the award could not be given within the specified period of three years, the Union Government may extend the period suitably not exceeding two years. The award should be implemented two years from the date of notification of the award. If for unavoidable reasons the award could not be implemented within period of two years the Union Government may extend the period suitably.

· The Inter-State Water Disputes Act, 1956 should be amended so that a Tribunal’s award has the same force and sanction behind it as an order or decree of the Supreme Court to make a Tribunal’s award really binding.

The Commission's recommendations are have been worked upon. 

National Water Policy, 1987
The broad objective of the guidelines governing the allocation of water is defined

as "developing the waters of inter-State river for the betterment of the population

of the co-basin States/Union Territories to the extent such developments are not

detrimental to the interests of other co-basin States".

This national water policy of 1987 was amended in 2002. Section 21 of the new policy deals with the point of water sharing among states.

National Water Policy, 2002

Section 21 of this water policy deals with distribution of water amongst the states.

Water Sharing / Distribution amongst the States

21.1 The water sharing / distribution amongst the states should be guided by a national perspective with due regard to water resources availability and needs within the river basin. Necessary guidelines, including for water short states even outside the basin, need to be evolved for facilitating future agreements amongst the basin states.

21.2 The Inter-State Water Disputes Act of 1956 may be suitably reviewed and amended for timely adjudication of water disputes referred to the Tribunal.

Policy of 1987 basically dealt with the idea of developing the water shared by 2 or more states.

Whereas, the new policy of 2002, dwells on the point that rules should be framed, which must be abided by to facilitate the agreements, made between states.
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