Chapter 3

CONFLICTS AND SETTLEMENT MECHANISM
Causes of Conflicts

From the case studies discussed in the earlier chapter, the major causes of conflicts in river water sharing can be grouped in two categories, technical and non-technical. A list for each of these is provided below.

Technical:
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Differences in the approach for planning, design, construction, and    operation of joint projects on Trans-boundary Rivers;
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
Different interpretations of operative clauses and sub-clauses in existing agreements/treaties/tribunal awards.
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
Disagreement on the basic hydrological data and the actual present utilization of water;
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
Disagreement on the present and future water requirements for various uses and the basis thereof;
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
Disagreement on water availability, especially during the lean season;
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
Lack of openness and transparency in the exchange of data and information;

Non-Technical:
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Disagreement on riparian rights and basis thereof;
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Disagreement on the basis and modalities of water sharing;
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Rigid political or administrative stands.
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Violation of agreements by one party or the other;

With the progression of the disputes, the two categories of conflicts get so intertwined that they cannot be separated and have to be resolved on the basis of their technical merits.

Principles used for settlement

Many options at dispute settlement have been employed, some with excellent results and some with continuing resentment and legal battles in the courts. The guidelines adopted in settling the sharing of water are enumerated below:
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The Principles of equitable distribution of water availability assessed at agreed locations on the main river and or its tributaries (on 75% dependability or average availability) have been followed in the Inter-State water disputes. The Helsinki Rules on Equitable distribution
 and now the UN Law on Non Navigational Uses of International Water Courses are widely referred to. Even in the case of International Treaties and Agreements and Treaties these principles are followed.
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There are no set guidelines prescribed under the National Water Policy, though efforts are currently being made to evolve a set of guidelines acceptable to all the States.
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The ground water resources in the River Basins in different States or Countries have not been taken into account in the assessment of basins' water resources for distribution or sharing among the riparian States or Countries. However, each State within an Inter-State basin has the right to use the ground water resources for beneficial purposes. The Law on ground water is still evolving, and Authorities are in the process of being established in the States on the basis of guidelines prescribed by the Central Government, which has established the Central Ground Water Authority.
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Changes of State boundaries due to the reorganization of States have brought even past agreements in dispute. This has resulted in establishing Tribunals to settle the sharing arrangements.
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Specific trans-basin diversions have been permitted in Inter-State Agreements/Tribunal Awards, but not as a general rule.
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Each basin State is free to use the Inter-State basin water allocated to it in a general sharing arrangement or on specific projects and regulate within its boundaries, to enjoy the benefits of that water within that State in a manner not inconsistent with the specific agreements or orders of the Tribunal or the Agreement.
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Invariably, a formula for sharing of excesses or shortages in any water year over the allocated shares, are specified.
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Percentages of return flows are also accounted in working out water assessments and its sharing.
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Non-riparian States have been allocated water for utilization for drinking water, irrigation and other beneficial uses on the basis of Agreements of the riparian States considering the established water shortages and hardship in such States or towns or cities.
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Review Period of Tribunal Awards or Agreements has been invariably specified.

The Settlement Mechanism

An appreciation of how, in the past, the settlement mechanism has worked is given below.

· Over 130 Agreements have been evolved on the sharing of Inter-State River waters or on specific projects. All these agreements have used the negotiation route, with the Central Government playing the pivotal role under the Constitutional Laws, Acts, and Statutory Rules. Most of these Agreements have worked well since they were done with the willing consent of the Party States to the Inter-State Basin.

· Inter-State statutory organizations for specific projects or basins have been set up under the Central Government with the participation of the basin States and beneficiary States with defined roles. These have been set up either by mutual agreements or under the direction of the Tribunal Awards. Interstate organizations have also been set up by mutual agreement of only two States without Central Government participation. The Dispute settlement mechanism prescribed under Article 256 of the Constitution has been used under specific reference(s) made by the States for settlement of disputes under the provisions of the Inter-State Water Disputes (ISWD) Act. The Tribunals have taken a long period to settle the disputes referred to them, and some have been unable to give the Award for over ten years for various reasons.

· Even after Awards were given, the issue of people affected by the project, and non - consultation with the Stakeholders in the planning process, has stalled implementation. This has resulted in the Supreme Court intervening in the Public Interest Litigations (PILs) filed by the NGOs and affected Parties.

· The States reopened even settled issues such as the height of the dam. Scheduled resettlement and rehabilitation Plans are delayed or interrupted by the States where major part of the submergence falls, even though the

· Tribunal has given specific instructions to follow. The Tribunal has not suggested corrective steps in such cases and the Implementation Mechanisms set up under the direction of the Tribunal have lacked adequate powers.

· The setting of a date for the reopening for review of the water sharing awards given by the Tribunal has opened up a race among the States to implement projects in a haphazard way to establish prescriptive water rights on the particular date. This has led to overreaching project-agreed provisions of storage, resulting in serious disputes between States. This has led to litigation being filed by the aggrieved Parties in the Supreme Court for adjudication.

· Water being a 'State Subject' the role of the Central Government in India is limited. Modifications in the Statuary provisions have been debated, but no tangible solutions have been possible.

· It is increasingly being recognized that maintaining a certain minimum flow in the rivers during the lean season months for ecological considerations is necessary, and provisions have been made for the same in the new agreement (Upper Yamuna) and treaty (Mahakali Treaty) signed in recent years.

· Since most of the river basins of India are Inter-State in character, the Central Organizations viz., the Planning Commission and the Ministry of Water Resources with its technical attached organization, the Central Water Commission, have exercised a very well set schedule of techno-economic clearance guidelines in approving the Inter-State projects planned by the States for implementation under the Five Year Plans. This procedure has been institutionalized, even though it is time consuming. This route of clearance ensures that projects on the Inter-State rivers are not taken up without an agreement on water sharing in general, or project specific sharing in particular, of the waters of the river basin. There is a loophole in this, since the clearance is required only if the State wants Central Plan funding for the project. Otherwise, the State can go ahead with the project if funds are not a constraint. In that case, the aggrieved States can seek judicial intervention to stop the project.

Conclusions

Conflicts relating to water-sharing in the sub-continent, whether Inter-State or

International, are more emotional than technical and not always based on needs.

In India water is one of the three most emotional issues apart from religion and language. The ranking of these issues is location-specific.

The political system of India is based on multi-party democracy. Every political party gives a top slot to water resources development in its election manifesto.

Every candidate contesting the elections promises a water project to his constituents. The availability of water is seldom taken into consideration when making these electoral promises. Non-availability can always be attributed to some one upstream who can be shown as having appropriated all the water, a ripe case for conflict. Water is an easily exploitable issue in electoral politics.

Constitutionally and legislatively, Indian inter-state river dispute settlement procedures involve either of two processes: negotiations and compulsory legal adjudication. Furthermore, there is room for voluntary processes such as mediation, conciliation and voluntary arbitration, often by the prime minister or other members of the central government. Such processes do not foreclose arbitration or adjudication on specific areas of conflicts, which remain unresolved after mediation and conciliation. Guhan suggests that mediation and conciliation do not have enough scope in resolving water disputes, and that "adjudication inevitably leads to adversarial positions and maximal claims"
. Iyer points out that this criticism of adjudication misses the point, since the difficulty of reaching an agreement may be structural, and assisted negotiations (that is, conciliation and mediation by a third party) may be as problematic as unassisted negotiations.
 He emphasizes the importance of goodwill, and willingness to accept an "objective settlement", but does not really come to grips with the structural issues. On the other hand, legal adjudication under the ISWD Act, is a non-voluntary imposed procedure, but it, or some similar externally imposed procedure, may be necessary in situations where the dispute is conflictual in nature, and not over sharing the potential gains of a mutually beneficial exchange. The real issue in such cases is setting up adjudicatory processes or institutions that all parties can agree ex ante to be bound by ex post, and focussing on voluntary negotiations may be somewhat misguided.

An essential point to note is that the processes and institutions as they currently exist for resolving inter-state river disputes are not well-defined or definite enough. There are too many options, and too much discretion at too many stages of the process. Since water is being more and more fully utilized, the possibility of disputes of the conflictual nature arising increases, and it is crucial that the dispute resolution mechanism be better defined, in terms of the order of the steps to be taken. Of course, parties to a negotiation can continue to bargain in such cases, and even reach an agreement, as has happened in the case of the Godavari dispute. In fact, the existence of an expected outcome from adjudication may provide a somewhat definite disagreement point, and help to convert a conflictual situation to one of bargaining over (expected) mutual gains. Given this option, a possible recommendation would be the automatic and immediate referral of any dispute to a tribunal if requested by the center or any party to the dispute, with the tribunal bound to ratify any agreement reached by negotiation before it had delivered its decision.

Even though political leaders concede in private that river water development should be the National Government's responsibility, the same leaders take the opposite stand in public. They are supportive of Integrated Water Resources Management in private, but in public their position is: "Give us our share (means all the water demanded). We know best what to do." 

The process of resolving inter-water disputes and of allocating water has been made inefficient by being entangled in more general issues, including nature of Indian federalism. this inefficiency is the central concern.

What can be done is creating a hierarchy of water management institutions, with river basin authorities being the next step down from the national commission. These institutions have the task to allocate water across states including the resolutions. These institutions would respect the federal structure of the country but will have greater degree of independence and transparency than the current situation.

These institutions will

· Clarify and streamline procedures

· Reduce delays

· Improve enforcements of the awards of the tribunals

The proposed institution can treat Murray River Commission (MRC) in Australia as its guide. In MRC, the states and the Central Government have equal representation. Each state will have its representative from a major rural water management authority, while the central representative is a senior civil servant.

This is not to suggest that MRC is a perfect model. But, however this seems to be a feasible improvement over the current situation.

The tasks performed by these national level water institutions are as follows:

· Dispute resolution

· Perspective planning

· Information gathering

· Maintenance

The said tasks are currently scattered among tribunals, NWRC, NWDA.

One stumbling block will, of course will be the reluctance of ministries, including politicians and bureaucrats, to give up power over decision-making.

These institutions will be independent of daily political pressures, a federated structure incorporating river basin authorities and water user associations, and fixed time periods for negotiation and adjudication.

Off-late, local governments have been strengthened by recent legislations, which indicates significant, potentially positive institutional change in India. This can help resolve problems of inter-water disputes.

� � HYPERLINK "http://www.gee21.org/char%20and%20reddy%20" ��www.gee21.org/Char%20and%20Reddy%20�Water%20Sharing%20Conflicts.pdf, as visited 30th April, 2003


�Helsinki rules are the best-known attempt to formulate principles for equitable allocation in the context of international water disputes. The International Law Association adopted these in 1966 at Helsinki. These rule extend up to 37 articles. Articles 4 and 5 cover procedures for preventing and settling disputes. According to article 4, “ each basin is entitled, within its territory, to a reasonable and equitable share in the beneficial use of water of an international drainage basin”. Article 5 sets out 11 factors, which will determine what is reasonable and equitable share. The 11 factors are:


The geography of the basin, including the extent of the drainage area in the territory of each basin state.


The hydrology of the basin, including the contribution of water by each basin states.


The climate affecting the basin


The economic and social needs of each basin state


The population dependant on water of each basin state.


The comparative costs of alternative means of satisfying the economic and social needs of each basin state.


The availability of other resources.


The avoidance of unnecessary waste in the utilization of waters of the basin.


The practicability of compensation to one or more of the co-basin states as a means of adjusting conflicts among uses.


The degree to which each basin state may be satisfied without causing substantial injury to a co-basin.


The past utilization of the waters of the basin, in particular existing utilization.
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